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COUNTERSTATEMENT OF CASE 
This appeal is taken from an order of the United States 
District Court for the District of Columbia awarding 
summary judgment to the employer, the compensation 
insurance carrier, and the Deputy Commissioner who were 
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prevailing parties in a Workmen’s Compensation proceed- 
ing which was originally tried June 24, 1957. The Work- 
men’s Compensation proceeding arose as the result of the 
claim of appellant, Paul H. Meyerhoeffer, to the effect 
that he sustained an injury on October 1, 1956 which arose 
‘out of and in the course of’’ his employment. 


Facts: 


The facts are that appellant, a 62 year old carpenter, 
developed arteriosclerosis, which is a condition of gradual 
development commonly associated with advancing age, 
brought about by accumulation of fatty formations within 
the lining of the blood vessels, causing a loss of elasticity. 
Arteriosclerosis is not caused or contributed to by trauma 
or by isolated instances of exertion. One of its symptoms 
is angina pectoris which is not an injury but is instead 
merely a way of connoting that there is pain in the region 
of the heart caused by an inadequate blood flow into the 
area of the heart muscle. (J.A. 22-23). On October 1, 
1956, Mr. Meyerhoeffer, while in the act of lifting a prop, 
experienced a pain in his chest. After a few moments he 
left his job site, walked two blocks to his automobile; 
drove it to a hospital, and was admitted to remain until 
the early afternoon of October 4, 1956. During his hos- 
pitalization it was found that his temperature readings 
were normal; his white blood cell count was normal; and 
an electrocardiogram, which was taken on October 1, 1956, 
was found to be within normal range. After this period 
of hospitalization he was discharged as improved. (J.A. 
63-65). The physicians who testified were uniform in their 
opinion that angina perctoris is merely a symptom that 
there is pain in the region of the heart and that such 
symptom does not in any way denote that there has been 
an injury or damage to the heart muscle or to any other 
segment of the vascular system. (J.A. 22, 43). They 
were also uniform in their opinion that people of Mr. 
Meyerhoeffer’s age group commonly have arteriosclerosis 
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and are particularly sasceptible to angina pectoris. Dr. 
Bernard J. Walsh testified that the incident of October 1, 
1956 had no material effect upon Mr. Meyerhoeffer and that 
he had no injury as a result thereof. Dr. Walsh testified 
that the incident gave rise to nothing more than a tem- 
porary period of pain and discomfort. (J.A. 38). Dr. 
Jack P. Segal, called as a witness for claimant, testified 
that this was a distinct possibility. (J.A. 42). 


After his discharge from the hospital, Mr. Meyerhoeffer 
journeyed to his son’s home, where after an evening meal 
he played in a rough manner with his three granddaughters 
and he lifted two of the children, aged 6 and 8 respectively, 
and swung them around, experiencing pain in the middle 
of his chest which radiated down to his left shoulder. He 
was readmitted to the hospital on October 4, 1956, and it 
was then ascertained that he had suffered coronary pain 
and heart muscle damage as a result of lifting his grand- 
children. An electrocardiogram taken following this second 
admission revealed definite heart changes and disclosed 
the existence of a myocardial infarction of the anterior 
wall of the heart. (J. A. 65). The term myocardial in- 
farction describes a condition indicating the death of cer- 
tain heart muscle tissue which is an injury and which 
results in a degree of either temporary or in some instances 
permanent disability. The physicians who testified were 
unanimous in their opinion that Mr. Meyerhoeffer had a 
myocardial infarction after the incident in which he played 
in a rough manner with his grandchildren. 


The testifying physicians also described the healing 
process of a myocardial infarction stating that it consists 
of actual replacement of the heart muscle by a small amount 
of fibrous tissue, to the extent that if the infarction is 
small enough the effect of the injury completely dissipates 
and later does not even register on electrocardiographic 
examination. (J.A. 31). Dr. Walsh testified that Mr. 
Meyerhoeffer had no disability as the result of the myo- 
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cardial infarction that he had sustained. This was sup- 
ported by Dr. Segal. (J.A. 25, 31-32, 38, 43). Both doctors 
agreed that Mr. Meyerhoeffer’s previous arteriosclerosis 
was not aggravated by either of the described incidents. 
(J.A, 27, 32). 


Dr. Segal who testified for claimant at the first hearing 
on June 24, 1957 admitted that he commenced his practice 
in the District of Columbia in July 1955 and that when he 
saw Mr. Meyerhoeffer on December 7, 1956 his information 
came from the books and from theoretical training rather 
than from personal observation. (J.A. 45-46). Dr. Irving 
Brotman, who testified at the second hearing held on Feb- 
ruary 12, 1958, testified that he first examined Mr. Meyer- 
hoeffer on February 10, 1958, which is sixteen months after 
the incidents complained of and eight months after the 
first hearing was concluded. (TR. 106, 138). Dr. Walsh, 
an eminently qualified expert in cardio-vascular diseases, 
examined Mr. Meyerhoeffer as early as January 8, 1957. 
(TR. 57-58). The Deputy Commissioner found as fact 
that the incident of October 1, 1956 caused temporary 
anginal pain only; that the pre-existing arteriosclerosis 
was neither caused by nor aggravated by the incident of 
October 1, 1956; that Mr. Meyerhoeffer suffered no heart 
muscle damage as a result of the incident of October 1, 
1956; and that the injury, damage and consequent disability 
was wholly caused by the non-employment connected inci- 
dent of October 4, 1956. (J.A. 65). These findings were 
adequately supported in the record by Dr. Walsh who 
testified that the arteriosclerosis was not caused or aggra- 
vated by trauma or isolated instances of exertion (J.A. 23) 
and was not in any way work connected. (J.A. 30, 35). 
Both Dr. Walsh and Dr. Segal agreed that the October 1, 
1956 incident did not aggravate the pre-existing arterio- 
sclerosis (J.A. 27, 32) and that Mr. Meyerhoeffer was 
suffering from no disability at the time of their examina- 
tion except that which was related solely to arteriosclerosis. 
(J.A. 25, 31, 32, 38, 43). 
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The hearings held by the Deputy Commissioner on June 
24, 1957 and February 12, 1958 were held on issues framed 
by Mr. Meyerhoeffer through his attorneys. (TR. 3-5) 
(J.A. 18). Appellant then claimed that he sustained an 
injury on October 1, 1956 and that his further injury on 
October 4, 1956 was caused by the weakened condition 
resulting from the first episode on October 1, 1956; that 
the injury of October 4, 1956 was consequential and an 
extension of that sustained on October 1, 1956; that as a 
result of the first and second injuries he was temporarily 
totally disabled to and including January 1, 1957 and that he 
sustained a fifty per cent permanent partial disability there- 
after. In the transcript of the first hearing, at page 4, the 
Deputy Commissioner specifically inquired as to the claim by 
stating ‘‘that is all of the claim, Mr. Lesser?’”’ and Mr. 
Lesser, attorney for claimant responded ‘‘Yes, sir.’’ These 
issues which were joined and tried on two separate occa- 
sions were resolved factually against appellant herein and 
the Deputy Commissioner found: 


1. That the claimant suffered no compensable dis- 
ability as a result of the incident of October 1, 1956. 


2. That the myocardial infarction suffered by the 
claimant on October 4, 1956 was not the natural or 
unavoidable result of the incident of October 1, 1956. 
(J.A. 66). 


These findings were adequately, indeed overwhelmingly, 
supported by the medical testimony taken before the 
Deputy Commissioner. 


Proceedings Below: 

Appellant first instituted proceedings of review by filing 
on September 5, 1957, a complaint in the United States 
District Court for the District of Columbia under the au- 
thority of 33 U.S.C.A., Section 921, Civil Action No. 2240-57 
styled Paul H. Meyerhoeffer, plaintiff, v. Charles Hinbinder, 
Deputy Commissioner, Bureau of Employees Compensation, 
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et al. defendants to review the Compensation Order 
dated August 8, 1957. Upon appropriate motion the United 
States District Court retained jurisdiction and remanded 
the cause for further proceedings before the Deputy Com- 
missioner, which proceedings were held in compliance with 
the order of the trial court on February 12, 1958. There- 
after, the Deputy Commissioner issued ‘‘ Amended Findings 
of Fact—Rejection’”’ of Claim on March 14, 1958. There- 
after, appellant failed to prosecute his case to final con- 
clusion and the cause was dismissed with prejudice by 
order dated February 27, 1959. (J.A. 10-11, 14). There- 
after, on April 2, 1959, appellant instituted a new action, 
Civil Action No. 940-59 styled Paul H. Meyerhoeffer, plain- 
tiff, v. Charles Einbinder, Deputy Commissioner, defendant, 
and therein sought review of the amended compensation 
order dated March 14, 1958. (J.A. 4). In the meantime, 
on March 10, 1959, appellant filed a ‘‘Motion for Rehearing 
and to Review and Modify Compensation Order Under 
Section 22 of District of Columbia Workmen’s Compensa- 
tion Act’’ in which he sought, for the first time, to contend 
that his disability occurred as a result of an injury sus- 
tained on October 4, 1956, which was due to the failure of 
the employer to provide adequate medical treatment and 
hospital care as is required by the Workmen’s Compensa- 
tion Act. (J.A. 66). In this motion for rehearing, appel- 
lant for the first time contended that his injury on October 
4, 1956 was a work-related injury because of the negligence 
of the employer in not providing claimant with such medical 
treatment and hospital care as was required. (J.A. 66-68). 
This motion for rehearing was denied by the Deputy Com- 
missioner by letter to appellant’s counsel dated March 23, 
1959 for the reasons stated therein. (J.A. 69-70). 


It became obvious to appellant’s counsel that the com- 
plaint filed April 2, 1959 (J.A. 1) was not timely filed so 
as to vest jurisdiction in the United States District Court 
to review the order of March 14, 1958 and, therefore, on 
April 28, 1959, appellant filed an amended complaint in 
which he sought review of the denial of the motion for 


rehearing. (J.A. 4). This amended complaint was un- 
timely because not filed within thirty days after March 
23, 1959 when the letter was filed and, therefore, it likewise 
failed to vest jurisdiction in the United States District 
Court. 


Appellant now must coneede that the Court has no juris- 
diction to review the compensation orders of August 8, 
1957 and March 14, 1958 because those orders by the terms 
of Title 33, U.S.C.A., Section 921 have become final and 
unreviewable. Appellant’s attempt to re-open the matter 
by obtaining a review of the Deputy Commissioner’s action 
in denying the motion for rehearing is likewise jurisdic- 
tionally defective because the motion was not filed within 
one year after the initial rejection of claim as is required 
by 28 U.S.C.A., Section 922; and because the amended 
complaint filed April 28, 1959 was not filed within thirty 
days of the Deputy Commissioner’s denial for rehearing 
as is required by Title 33, U.S.C.A., Section 921. Appel- 
lant’s amended complaint of April 28, 1959 is substantially 
defective because there is no change in condition or mistake 
in a determination of fact as required by Title 33, U.S.C.A., 
Section 922 and because the allegations contained in the 
motion for rehearing do not state a claim which is cog- 
nizable under the Workmen’s Compensation Act. Appel- 
lant’s remedy, if any, for malpractice on the part of the 
doctors or hospitals involved is by filing a common law 
civil action against those persons he wishes to charge with 
responsibility for malpractice or negligence. As a matter 
of fact, the Court’s files reflect that Mr. Meyerhoeffer has 
indeed filed a civil action against Dr. Joseph R. Young and 
the Eastern Dispensary and Casualty Hospital setting forth 
the precise factual situation involved herein, Civil Action 
No. 2736-59, styled Paul H. Meyerhoeffer, plaintiff, v. 
Joseph R. Young, et al., defendants. 


In ruling on appellees’ motion for sammary judgment, 
the trial court correctly held that appellant’s burden was 
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to demonstrate that the Deputy Commissioner had abused 
his discretion in denying the motion for rehearing and 
properly entered summary judgment in favor of appellees 
because appellant had not made a sufficient showing of such 
abuse of discretion. (J.A. 16). This appeal followed. 
(JA. 71). 


SUMMARY OF ARGUMENT 


There is one series of interwoven fundamental facts that 
cannot be denied which is, and has been, controlling during 
the entire course of the process of appellant’s claim. Mr. 
Meyerhoeffer has arteriosclerosis which is not employment 
related and is not susceptible of being caused or aggravated 
by trauma or by isolated instances of exertion. His present 
disability is entirely caused by that condition. Appellant 
was not injured on October 1, 1956 while working. Nothing 
happened there and then except that he had a pain in his 
chest caused by a temporary restriction or diminution in 
the flow of blood. On October 4, 1956, while playing with 
his grandchildren and while not concerned at all with his 
employment, he did sustain a myocardial infarct which is 
an injury and which did give rise to a temporary disability, 
but even that healed up within a very short period of time 
without any permanent or lasting effects. 


There was no employment-related injury so that the 
Longshoremen’s and Harbor Worker’s Act never became 
applicable. Before that Act may properly be invoked there 
must be an injury or a disability which arises out of and 
in the course of the claimant’s employment. Appellant 
attempts to circumvent this obvious truth by contending 
that the medical treatment was improper. But such a con- 
tention lacks merit because (1) there was no employment- 
related injury which made Section 907 (requiring the fur- 
nishing of medical attention) applicable and because (2) 
negligence or malpractice gives rise to common law tort 
liability only, if there is to be remedy. 
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There are a multitude of reasons why appellant’s com- 
plaint was properly subject to summary judgment. (1) 
The trial court had no jurisdiction to review the orders 
complained of. (2) The applicable scope of review avail- 
able to the trial court is limited and the court lacks the 
power to set aside any finding which has a basis in sub- 
stantial testimony. (3) The claim was barred by the 
principles of res judicata. (4) No abuse of discretion was 
demonstrated. (5) Appellant’s motion for rehearing filed 
before the Deputy Commissioner was not sufficient to au- 
thorize the relief requested because it did not satisfy the 
requirements of Section 922. (6) There is no substantive 
basis for appellant’s claim in evidence taken before the 
Deputy Commissioner. 


ARGUMENT 
1. The Right to Review Is Jurisdictionally Prescribed 


The Longshoremen’s and Harbor Workers Act, 44 Stat. 
1424, 33 U.S.C.A., § 901, et seq., as made applicable to 
the District of Columbia by the Act of May 17, 1928, 45 
Stat. 600, Title 36, Section 501 District of Columbia Code, 
1951 Edition, creates statutory remedies which exist only 
to the extent therein provided and the review provisions 
are jurisdictional in nature. Section 921 provides, inter 
alia, for review of compensation orders ‘‘. . . through 
injunction proceedings . . . instituted in the Federal District 
Court...’ and ‘‘... unless proceedings for the suspension 
or setting aside of such order are instituted . . . shall 
become final at the expiration of the thirtieth day there- 
after.’? Subsection (d) provides that “<Proceedings for 
suspending, setting aside, or enforcing a compensation 
order, whether rejecting a claim or making an award, shall 
not be instituted otherwise than as provided in this sec- 
tion... .’? No matter how ingenious the device there 
can be no review except in the manner explicitly set forth. 
After thirty days an order is unreviewable. Shugard v. 
Hoage, 67 App. D.C. 52, 89 F. 2d 796 (1937), Mille v. 
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McMonigal, 69 F. 2d 644 (2d Cir. 1954). There is no 
provision which permits the contention that amendment 
or petition for rehearing extends the time for review of 
compensation orders. Pillsbury v. Alaska Packers Associ- 
ation, 85 F. 2d 758 (9th Cir. 1936) rev. on other grounds 
301 U.S. 174. 


2. The Scope of Review Is Limited 


The provision for review is injunctive in nature and the 
proceedings before the Deputy Commissioner are adminis- 
trative. The decisions of the Deputy Commissioner must 
be sustained unless clearly erroneous and his findings of 
fact are unreviewable if sustained by substantial evidence 
of record. O’Leary v. Brown-Pacific Mason, Inc., 340 U.S. 
504 (1951), Gooding v. Willard, 209 F. 2d 913 (2d Cir. 1954). 
A fortiori, a motion for rehearing under Section 922 which 
is directed to the discretion of the Deputy Commissioner 
is not reviewable except upon an extraordinary showing of 
abuse of discretion. 


8. The Deputy Commissioner’s Determination That There Was 
No Injury Which Arose Out of and in the Course of the 
Employment Has Become Final and Is Not Reviewable 


Under this Act the employer is liable for compensation 
as the result of injury ‘‘. . . arising out of and in the course 
of employment... or as naturally or unavoidably results 
from such accidental injury. ...’’ Title 33 U.S.C.A. §§ 902- 
904. It is essential before any liability attaches that there 
be evidential support for a finding that a causal connection 
exists between the employment and the injury or disability 
alleged. And before any obligation to furnish medical 
services arises under 33 U.S.C.A. § 907 there must be an 
injury which gives rise to an application of the Act. In 
this case the Deputy Commissioner has made a finding, 
based upon substantial evidence, that there was no 
employment-related injury. This finding was made in his 
Compensation Order dated March 14, 1958 which has be- 
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come final and even earlier in his Order of August 8, 
1957 which is res judicata. No proceedings under 33 
U.S.C.A. § 921 were instituted within thirty days of the 
March 14, 1958 order and the August 8, 1957 order became 
final on February 27, 1959 when Civil Action No, 2240-57 
was dismissed with prejudice. Appellant’s motion for 
rehearing was based upon a contention that the employer 
failed to provide the medical attention required by Section 
907, however, it is elementary that no medical attention was 
required thereunder unless there was an employment- 
related injury and there is a conclusive determination that 
there was no such injury. 


4. There Were a Myriad of Procedural Reasons Why Appel- 
lant’s Amended Complaint Was Properly Subject to a 
Motion for Summary Judgment 


(a) The Deputy Commissioner’s rejection of claim in this 
case was filed August 8, 1957. Proceedings to review that 
order were filed within thirty days so as to prevent it from 
becoming final. Then the United States District Court for 


the District of Columbia retained jurisdiction over the 
matter and remanded for additional findings by order dated 
December 3, 1957 in Civil Action No. 2240-57. Amended 
Findings of Fact were made on March 14, 1958 and the 
matter was again in the hands of the trial court which 
dismissed the action with prejudice on February 27, 1959. 
The review proceedings were terminated and the Rejection 
of Claim became final and unreviewable. Additionally the 
matters, having been litigated and dismissed with prejudice, 
became res judicata as between the parties. 


A final judgment on the merits rendered by a court 
of competent jurisdiction is conclusive as to the rights 
of the parties and their privies and as to them consti- 
tutes an absolute bar to a subsequent action involving 
the same claim, demand and cause of action. 30 A Am. 
Jur. Judgments, Sec. 363. 
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Civil Action No. 940-59 is, therefore, barred by the dis- 
missal with prejudice of Civil Action No. 2240-57. 


(b) Any attempt to review the Amended Findings of 
Fact is barred because no proceedings to review were 
instituted within thirty days as required by 33 U.S.C.A. 
§ 921. The instant action was not filed until April 2, 1959 
which is more than a year after March 14, 1958, the date 
on which the Amended Findings of Fact were filed. 


(ec) The letter of March 23, 1959 was not a ‘‘Compensa- 
tion Order’’ and, therefore, is not subject to review under 
the provisions of Title 33 U.S.C.A. § 921. There is no 
provision in the Longshoremen’s and Harbor Workers 
Act for judicial review of rulings on motions of either a 
pre or post trial variety. 


(d) Even if the letter of March 23, 1959 were subject to 
review under Title 33 U.S.C.A. § 921, such review would 
be barred in this case because review of the ruling made 
in that letter was not sought until April 28, 1959 when the 
Amended Complaint was filed and that was after the juris- 
dictional thirty day period provided in Section 921 had 
expired. 


(e) The Complaint filed April 2, 1959 sought review of 
the Amended Findings of Fact filed March 14, 1958. In 
order to bestow jurisdiction upon the United States District 
Court it would have had to have been filed within the thirty 
day period provided by Section 921. Since it was not, it 
was a nullity and the purported amendment of April 28, 
1959 was ineffective. One cannot by amendment revive a 
cause of action that is barred and life cannot be breathed 
into a nullity by the device of amendment. Stafford v. 
Roadway Transit Co., 165 F. 2d 920 (3d Cir. 1948), 
McMichael v. United States, 63 F. Supp. 598 (N.D. Ala. 
1945), 34 Am. Jur., Limitation of Actions, Sec. 261. 


(f) The appellant’s claim in this case was rejected 
August 8, 1957. Any motion for rehearing under Title 33 
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U.S.C.A. § 922 was required to be made within one year 
thereafter. In this case the motion for rehearing was not 
filed until March 12, 1959 and was, therefore, jurisdiction- 
ally invalid. There is no provision which permits an exten- 
sion of time for filing such a motion because amended find- 
ings of fact have been filed. 


(g) It was appellant’s clear burden to demonstrate 
abuse of discretion on the part of the Deputy Commis- 
sioner in the denial of the motion for rehearing. Appel- 
lant did not even demonstrate its impropriety, let alone 
its abusiveness. 


(h) Appellant is barred by the finding of fact that there 
was no employment-related injury on October 1, 1956 
because it is clearly supported by competent testimony. 


5. There Was No Substance to Appellant's Original Claim 


Appellant, as all physicians agreed, has arteriosclerosis 
which clearly is not employment-related. (J.A. 23, 30, 35). 
It is a developmental condition which comes with advancing 
years and is unrelated to trauma or isolated instances of 
exertion. (J.A. 43, 73). This condition did not arise 
‘¢. . . out of or in the course of employment... .’’ (J.A. 
30, 35). On October 1, 1956 he had a pain in his chest 
while on the job. This pain was angina pectoris which 
all physicians agreed is not an injury or a condition, but 
merely a symptom or sign that arteriosclerosis is present. 
(J.A. 22, 43). Appellant went to the nearest hospital 
(Casualty Hospital) and was observed for three days. He 
passed all the tests without demonstrating the signs of any 
injury or other cardiovascular disorder. (His counsel 
says there should have been such signs but there is no 
evidentiary showing that arteriosclerosis in that stage can 
be detected.) Dr. Walsh testified that there was no injury; 
that his arteriosclerosis was not aggravated in any way; 
that there was no heart damage; and that the incident 
had no material effect on appellant. (J.A. 23, 38, 42). 
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This testimony was in large measure actually supported 
by Dr. Segal, who testified as appellant’s expert witness, 
but even if it had been flatly contradicted it would have 
been sufficient to support the Deputy Commissioner’s 
finding. 


Additionally all physicians agreed that the infarct sus- 
tained on October 4, 1956 was small and had healed at the 
time of their examination so that any disability which 
appellant has stems from the natural progression of his 
arteriosclerosis which was not aggravated or accelerated 
by any other factors. (J.A. 25, 27, 31, 32, 38, 43). The 
testimony was that he has no more arteriosclerosis now 
than he had before except for natural progression and that 
he has no disability other than that which stems from 
arteriosclerosis. His electrocardiogram is normal now as 
it was following the October 1, 1956 incident and prior to 
the October 4, 1956 non-employment-related injury. There 
was testimony that the October 4, 1956 injury was in no way 
related to the October 1, 956 incident. (J.A. 38). 


6. There Was No Substance to Appellant’s Motion 
for Rehearing 


Appellant’s ‘‘Motion for Rehearing and to Review and 
Modify Compensation Order under Section 22 of D. C. 
Workmen’s Compensation Act Case No. 407-2099’’ was a 
definite afterthought with nothing save ingenuity and wild 
speculation to recommend it. Actually appellant clearly 
abandoned the entire matter because he took no action 
following the amendment of the Finding on March 14, 1958 
until March 12, 1959, which was shortly after the order of 
February 27, 1959 dismissing the original complaint with 
prejudice was entered. This dismissal in all likelihood 
prompted the motion for rehearing. 


Additionally, as has been stated, the primary contention 
of the motion for rehearing is that the employer failed to 
properly advise appellant that he had an underlying heart 
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condition and failed to provide proper treatment under 
Section 907. Such a contention is fundamentally unsound 
because there is no obligation on the part of the employer 
unless there is an employment-related injury and it has 
been conclusively determined that there was none. More- 
over, the record is clear that appellant went directly to 
one of the recognized District of Columbia hospitals where 
he was treated and examined by the staff, including Dr. 
Joseph Rogers Young, a chief of staff. There is no show- 
ing or even an allegation that the employer refused to 
consent to any proposed medical attention. There is noth- 
ing in the act which subjects an employer to liability for 
the failure of qualified physicians to do their duty. If 
appellant has any claim at all, and it is submitted that 
the record does not demonstrate that he has, it is a tort 
action against the doctors involved or the hospital. Wojcik 
v. Aluminum Co. of America, 183 N.Y.S. 2d 351 (1959). 


Appellant must be rebuffed in his attempt to raise this 
new matter for the first time on March 12, 1959 after he 
had been afforded a full hearing on June 24, 1957 and 
again on February 12, 1958. Courts have traditionally 
refused to permit such new matters to be raised in post 
trial motions. However, there is even a more fundamental 
reason to deny appellant’s application. In its essence the 
motion for rehearing is an attempt to re-argue the issue 
of whether there was an employment-related injury, which 
issue has been decided finally and conclusively against 
appellant. 


7. Title 33 U.S.C.A. $22 Precludes Appellant’s Attempt to 
Modify the Rejection of Claim in This Case 


Section 922 permits, but does not compel, the Deputy 
Commissioner to reopen a case within one year after the 
rejection of a claim ‘“‘. . . on the ground of a change in 
conditions or because of a mistake in a determination of 
fact by the deputy commissioner. ...’’ The words ‘‘change 
in conditions”’ refer only to a change in physical conditions 
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and is not advanced here. Pillsbury v. Alaska Packers 
Association, 85 F. 2d 758 (9th Cir. 1936), rev. on other 
grounds 301 U.S. 174. The grounds of mistake in a deter- 
mination of fact are equally unavailable to the appellant 
because he failed to advance the contention, or the informa- 
tion to support it, before the Deputy Commissioner even 
though, if it existed, it must have been within his knowl- 
edge at the time of the initial hearing. Simmons v. 
Marshall, 94 F. 2d 850 (9th Cir. 1938), Gravel Products 
Corp. v. McManegal, 14 F. Supp. 414 (W.D. N.Y. 1936) and 
Lykes Bros. 8.8. Co. v. Sheppeard, 37 F. Supp. 584 (S.D. 
Tex. 1941). After appellant had two full hearings before 
the Deputy Commissioner and a review proceeding in the 
United States District Court for the District of Columbia, 
he, for the first time, sought to argue that his disability 
was work connected because the failure of the employer 
to furnish adequate medical attention was a causative 
factor. As has been demonstrated this allegation is without 
substance, however, it is also insufficient to justify reopen- 
ing proceedings because it did not constitute either a change 
in condition or mistake in a determination of fact. The 
clear purpose for which appellant advanced this after- 
thought contention was to permit him to re-argue the issue 
of whether his injury was work connected. This is not a 
proper purpose according to Larson, who states in Larson’s 
Workmen’s Compensation Law, Vol. 2, at page 333 (Sec. 
81.32) : 


In a reopening proceeding, the issue before the board 
is sharply restricted to the question of extent of im- 
provement or worsening of the injury on which the 
original award was based. As the original award held 
that there was no connection between the accident 
and claimant’s permanent disability, there is nothing 
to reopen, and claimant cannot retry the issue of work- 
connection through the device of a reopening petition. 


It is fundamental that in order to obtain consideration 
of a motion for rehearing and review one must demon- 
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strate that his cause comes within the grounds stated in 
Section 922 so that the Deputy Commissioner has the power 
to act. TLudman v. American Shipbuilding Co., 170 F. 2d 
$42 (7th Cir. 1948). Section 922 did not contemplate that 
proceedings may be reopened when one had a new witness 
or a new theory upon which he would like to proceed. Texas 
Employers’ Insurance Assn. v. Sheppeard, 42 F. Supp. 669 
(S.D. Texas 1938) and Section 922 is not a substitute for 
the bill of review. 


The cases cited by appellant on this proposition are dis- 
tinguishable in that they deal with tort actions and other 
unrelated factual circumstances. Penn v. Standard Acci- 
dent & Ins. Co., 164 N.Y.S. 2d 618 (1957) ; Young v. Inter- 
national Paper Co., 122 N.Y.S. 2d 39 (1953) ; and Union 
Carbide and Carbon Corp. v. Stappleton, 237 F. 2d 229 
(6th Cir. 1956) involved negligence actions which were 
predicated on the law of tort. Evers v. Buxbaum, 102 U.S. 
App. D.C. 334, 253 F. 2d 356 (1958) was a malpractice 
action against an optical company. Baur v. Mesta Machine 
Co., 143 A. 2d 12 (Sup. Ct. Pa. 1958) was an action in 
trespass. Appellant cites no authority for the proposition 
that an employer is responsible for the tortuous conduct 
of the doctors or hospitals involved unless the injury or 
damage sustained thereby was a natural and unavoidable 
result of the original employment-related injury. 


CONCLUSION 


Summary judgment was properly granted in favor of 
appellees for the reasons that: (1) the trial court lacked 
jurisdiction to grant the relief requested by appellant; (2) 
the trial court was bound by the factual findings of the 
Deputy Commissioner which were supported by substantial 
evidence; (3) there was no showing of abuse of discretion 
on the part of the Deputy Commissioner in refusing to 
grant the motion for rehearing ; and (4) because there was 
no factual substance or merit to either appellant’s original 
claim or to the new claim which he attempted to assert in 
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his motion for rehearing. This appeal, therefore, should 
be dismissed. 
Respectfully submitted, 


Joun P. ARNEss 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15914 


Pavut H. MsyerHorrrEer, APPELLANT 


v. 
CxHartes Exysrnver, Derury ComMISSIONER, 
Bureau or EMpLoyess’ COMPENSATION, 
Untrep States DEPARTMENT OF LABOR, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE EINBINDER 


COUNTERSTATEMENT OF CASE 


This is an appeal from an order of the court below sustain- 
ing the deputy commissioner’s refusal to modify a previous 
rejection of appellant’s claim for workmen’s compensation 
benefits under the District of Columbia Workmen’s Compen- 
sation Act. 

The facts leading up to said order briefly are as follows: On 
August 8, 1957, the deputy commissioner filed a compensation 
order rejecting appellant’s (hereafter called “claimant” or 
“plaintiff”) claim for workmen’s compensation for an alleged 
injury sustained on October 1, 1956. The ground of rejection 
was that claimant’s disability resulting from a heart condition 
was not related to his employment. 

(1) 
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Thereafter claimant brought an action in the court below 
to set aside said order pursuant to Section 21(b) of the Long- 
shoremen’s Act, 33 U.S.C. Sec. 921(b), as made applicable to 
the District of Columbia by the Act of May 17, 1928, 45 Stat. 
600, D.C. Code 36-501. On December 3, 1957 the court set 
aside said order in part and remanded the case to the deputy 
commissioner for reconsideration upon all the evidence in the 
case after such further hearing as the deputy commissioner 
should deem necessary. The court retained jurisdiction of the 
action pending filing of the new compensation order. 

The deputy commissioner held a further hearing and there- 
after on March 14, 1958, filed a new compensation order in 
which he again rejected the claim for compensation and filed 
the said order with the court as directed in the order of remand. 
The said compensation order reads in part as follows: 


That on October 1, 1956, the claimant above named 
was in the employ of the employer above named, whose 
address is 1010 Vermont Avenue, Northwest, Washing- 
ton, District of Columbia; * * * 

That on the above-mentioned day, the claimant here- 
in, while performing services for the employer as a car- 
penter and while in a squatting position, lifted a pattern 
prop weighing approximately 80 pounds; that the prop 
jammed about his waist level and he was seized with 
anginal pain in the chest, which pain resulted from the 
exertion of lifting the prop superimposed upon a pre- 
viously existing condition of coronary arteriosclerosis; 
that he walked two blocks from the site of his employ- 
ment to his automobile, drove his automobile to a hos- 
pital, where he was admitted and remained until the 
early afternoon of October 4, 1956; that during his con- 
finement in the hospital, as found above, his temperature 
readings were normal and his white blood-cell count was 
normal; that the electrocardiogram of October 1, 1956 
was within normalrange; * * * 

That in the early afternoon of October 4, 1956, the 
claimant left the hospital and journeyed to his son’s 
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home where, following his evening meal, he played in a 
rough manner with his three granddaughters and lifted 
two of the children, one age six and the other age eight, 
and swung them around, experiencing pain in the middle 
of his chest, radiating down his left shoulder; that he 
was re-admitted to the hospital on October 4, 1956; 
that he had severe coronary pain and heart muscle dam- 
age as the result of lifting his grandchildren, as found 
above; that electrocardiograms taken following this sec- 
ond admission to the hospital revealed definite changes, 
disclosing a myocardial infarction of the anterior wall 
of the heart; 

That on November 20, 1956, the claimant filed claim 
against the employer for compensation benefits under 
the District of Columbia Workmen’s Compensation Act, 
alleging that the incident of October 1, 1956 precipitated 
& myocardial infarction on a pre-existing coronary 
arteriosclerosis; 

That his distress was not severe while he was confined 
in the hospital from October 1, 1956, to early afternoon 
of October 4, 1956, when he was discharged from the 
hospital, and upon such discharge he had no further 
disability as the result of the incident of October 1, 1956; 
that he had recovered from the pain during this period 
of confinement in the hospital; that the pre-existing 
coronary arteriosclerosis was not affected by the incident 
of October 1, 1956, which incident caused temporary 
anginal pain only; that he felt no pain in his chest 
following his discharge from the hospital in the early 
afternoon of October 4, 1956 until he lifted the grand- 
children, as found above; that the myocardial infarct 
was not the natural or unavoidable result of the incident 
of October 1, 1956, but that it was due to the strenuous 
effort he subjected himself to on October 4, 1956, when 
he lifted his granddaughters, as found above, and to 
pre-existing coronary arteriosclerosis, which was neither 
caused by nor aggravated by the incident of October 1, 
1956; that as a result of the incident of October 1, 1956, 
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he suffered anginal pain causing his disability from 
October 2, 1956, to October 4, 1956, inclusive, but that 
he suffered no heart muscle damage as the result of the 
said incident; * * * 

Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claim for compensa- 
tion benefits be and the same is hereby REJECTED 
for the following reasons: 

1. That the claimant suffered no compensable dis- 
ability as a result of the incident of October 1, 1956. 

2. That the myocardial infarct suffered by the claim- 
ant on October 4, 1956 was not the natural or unavoid- 
able result of the incident of October 1, 1956. 


Subsequently (on February 27, 1959), plaintiff in said action 
not having “sought further proceedings before said Court” 
(quotation is from order of dismissal) after the filing of the 
new order, the court dismissed the complaint “with prejudice.” 

The present action was commenced on or about April 2, 
1959. As will be seen from the complaint in the present action 
(before amendment) claimant sought judicial review of the 
same compensation order of March 14, 1958, which was the 
subject of the action which had been dismissed with prejudice. 

[This was also long after the expiration of the time provided 
for judicial review of the compensation order. The time 
element is discussed in the argument.] 

On April 28, 1959, claimant amended his complaint by 
alleging that the deputy commissioner’s denial on March 28, 
1959, of claimant’s petition for modification of the compensa- 
tion order of March 14, 1958, was “not in accordance with law 
and an abuse of discretion.” [The attempted judicial review 
on April 28, 1959, of the deputy commissioner’s order of March 
23, 1959, was also after the time provided in the statute for 
such review and will be discussed later.] 

The deputy commissioner then moved to dismiss the amended 
complaint upon the ground that the action for judicial review 
‘was filed too late. The court below (Judge Holtzoff) denied 
the motion. Thereupon the deputy commissioner filed an 
answer and subsequently moved for summary judgment. The 
court below granted the motion. This appeal followed. 


5 
SUMMARY OF ARGUMENT 


An action for judicial review of a compensation order is 
purely statutory and may only be brought within the time 
provided in the statute. The statute limits the period to thirty 
days from the filing of the order. See Section 21, 33 US.C. 
Sec. 921. The compensation order was filed on March 14, 
1958. No action was commenced for its review until April 2, 
1959. Therefore it was too late. 

Plaintiff amended his complaint on April 28, 1959, to seek 
judicial review of an order filed by the deputy commissioner on 
March 23, 1959. which denied plaintiff’s petition for adminis- 
trative review. Such attempted review was also too late since 
it was brought more than 30 days from the filing of the order 
which it sought to have reviewed. 

Moreover an order denying administrative review is not an 
appealable order. But assuming it to be such, it could not be 
used as a means to have judicially reviewed a finding in a 
previous order which had long become final as the finding had 
in the order of March 14, 1958, relating to causal relation 
between the disability and the employment. 

Finally as determined by the court below the order of March 
23, 1959. denying the application to modify the compensation 
order of March 14, 1958, is in accordance with law because the 
record does not disclose an abuse of discretion. 


ARGUMENT 


IL. The action to review the compensation order of March 14, 
1958, was commenced too late. 


Section 21(a) of the Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C. Sec. 921(a) provides as follows: 


A compensation order shall become effective when 
filed in the office of the deputy commissioner as pro- 
vided in section 19, and, unless proceedings for the sus- 
pension or setting aside of such order are instituted as. 
provided in subdivision (b) of this section, shall become 
final at the expiration of the thirtieth day thereafter. 
(Emphasis supplied.) 

678292—60-——2 


Subdivision (b) of Section 21 provides in part as follows: 


If not in accordance with law, a compensation order 
may be suspended or set aside, in whole or in part. 
through injunction procecdings. mandatory or otherwise, 
brought by any party in interest against the deputy 
commissioner making the order. and .instituted in the 
Federal district court for the judicial district in which 
the injury occurred (or in the Supreme Court of the 
District of Columbia if the injury occurred in the 
District). 

Subdivision (d) of Section 21 reads as follows: 

Proceedings for suspending, setting aside, or enforcing 
a compensation order, whether rejecting a claim or 
making an award, shall not be instituted otherwise than 
as provided in this section and section 18. 


[Section 18 of the Act has no application to this proceeding 
since it relates only to the procedure to be followed in the col- 
lection of compensation upon default by an employer in the 
payment of compensation under an award.] 

Since the action to review the order of March 14, 1958, was 
not filed until April 2, 1959, it was filed too late and the court 
did not have jurisdiction. Shugard v. Hoage, 67 App. D.C. 
52, 89 F. 2d 796 (1937); Swofford v. International Mercantile 
Marine Co., 72 App. D.C. 225, 113 F. 2d 179 (1940); Mille v. 
McManigal, 69 F. 2d 644 (C.A. 2, 1934); Pillsbury v. Alaska 
Packers Ass’n. 85 F. 2d 758 (C.A. 9, 1986), reversed on other 
grounds in 301 US. 174; Associated Indemnity Corporation v. 
Marshall, 71 F. 2d 285 (C.A. 9, 1934), see also 71 F. 2d 420; 
Bulczak v. Independent Pier Co., 17 F. Supp. 973 (E.D. Pa. 
1937); Campbell v. Lowe, 10 F. Supp. 288 (B.D. N-Y. 1935) ; 
United Fruit Co. v. Pillsbury, 55 F. 2d 369 (N-D. Calif. 1932) ; 
W.R. Grace & Co. v. Marshall, 56 F. 2d 441 (W.D. Wash. 1931). 
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IL The attempted review of the order of March 23, 1959, by the 
amendment to the complaint on April 28, 1959, was ineffect- 
ual (a) because it was too late and (b) because the order of 
March 23, 1959, was not a reviewable order. 


(a) As stated above the only authority for judicial review 
of a compensation order (in Section 21 of the Act, 33 U.S.C. 
Sec. 921) is coupled with a limitation that such action be 
brought within 30 days from the filing of such order. As this 
Court (Shugard v. Hoage, supra, 67 App. D.C. 52, 89 F. 2d 796 
(1937)) stated. the court does not have equity jurisdiction to 
review a compensation order; the authority is strictly statutory 
and the provisions, including the time for bringing the action. 
must be followed. 

Therefore, the attempted amendment of the complaint on 
April 28, 1959, to review the order of March 23, 1959, was be- 
yond the 30-day period provided in Section 21 of the Act and 
too late. and the dismissal would have been proper upon the 
ground that the action was too late notwithstanding that the 
court dismissed the action upon another ground; namely, that 
the record did not show an abuse of discretion on the part of 
the deputy commissioner in denying the petition to modify 
the compensation order rejecting the claim. We assume that 
the deputy commissioner as “appellee may urge any matter 
appearing in the record in support of a judgment.” Le Tulle 
v. Scofield, 308 U.S. 415 (1940). 

The fact that an action to review the order of March 23, 
1959 (the order denying modification of the compensation 
order of March 14, 1958) would have been timely if brought 
at the time the action to review the order of March 14, 1958, 
was instituted, namely, on April 2, 1959, does not help claimant 
because his attempted amendment of the complaint on April 
28, 1959, seeking review of an order issued on March 23, 1959, 
was in substance the adding of a cause of action which at that 
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time was barred by the 30-day limitation provisions in Section 
21 of the Act. A complaint may not be amended to include 
a cause of action which has became barred by the statute. 
Stafford v. Roadway Transit Co., 165 F. 2d 920 (C.A. 3, 1948) ; 
cf. Lomaz v. United States, 155 F. Supp. 354 (E.D. Pa. 1957). 

In American Jurisprudence under the title, Limitation of 
Actions, section 261, with reference to the amendment of @ 
pleading to insert a cause of action which has become barred, 
it is stated: 

Where however the amendment introduces a new 
cause of action from that originally set up, the new 
pleading is deemed equivalent to the bringing of a new 
action and there is no relation back to the filing of the 
original pleading which will prevent the statute of limi- 
tations from running against the new cause of action 
down to the time that it is introduced by amendment. 
One cannot under the pretext of amending his plead- 
ing state a new or different cause of action from the one 
originally stated and thereby avoid the running of the 
statute of limitations. 


The test of whether an amendment is or is not permissible 
is whether the amendment would stand as an independent pro- 
ceeding if brought separately; if the amendment by itself 
would be barred by a limitation, the amendment will not be 
allowed. Commissioner of Internal Revenue v. Rieck, 104 F. 
2d 294 (C.A. 3, 1939). In the instant case an action to review 
the refusal of the deputy commissioner on March 23, 1959. to 
modify the original order would have been barred if brought 
independently because the amendment was not made until 
April 28, 1959, which was more than 30 days from such refusal. 

Moreover an amendment may not be made in a case where 
the original complaint did not state a cause of action. Mc- 
Michael v. United States, 63 F. Supp. 598 (N.D. Ala. 1945). In 
the instant case the original complaint did not state a cause of 
action because it appeared on the face thereof that it sought, 
on April 2, 1959, to review the compensation order of March 
14, 1958. which had long become final. Therefore, the com- 
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plaint “was but a nullity”, id. at 600. It is “not amendable”, 
ibid. Seealso 49 Corpus Juris p. 503. 

The amended complaint filed by plaintiff on April 28, 1959, 
simply repeats verbatim the statements in the complaint filed 
on April 2, 1959, with reference to the compensation order filed 
on March 14, 1958, but adds new allegations the purpose of 
which is to raise an entirely new cause of action; namely, the 
correctness of the deputy commissioner’s action of March 23, 
1959, refusing modification of the previous order. 

Moreover, even if the amendment to the complaint had been 
timely, judicial review of an administrative order filed under 
Section 22 of the Act could not operate to revive the right to 
review a finding in the compensation order which had become 
final under Section 21. Pillsbury v. Alaska Packers Ass'n, 
supra, 85 F. 2d 758 (C.A. 9, 1936); W. BR. Grace & Co. v. Mar- 
shall, supra; Gravel Products Corporation v. M ‘cManigal, 14 
F. Supp. 414 (W.D. N.Y. 1986) ; Didier v. Crescent Wharf & 
Warehouse Co., 15 F. Supp. 91 (S.D. Calif. 1936). If plaintiff 

eeding for judicial review of the 
of the petition for rehearing and 
judicial review of the com- 
then it is obvious 
that the latter 
provisions of Section 21(a) o 

(b) The “order” of the deputy co’ 

1959, denying the petition for modification of the compensation 
order of March 14, 1958, was not a “eompensation order”. The 
Compensation Act provides only for the review of a “compen- 
sation order” (that is, an order which rejects the claim or makes 
an award, see Section 19(e), 33 US.C. Sec. 919(e)) and not 
intermediate orders or orders involving discretionary powers 
such as an application for administrative review of a compen- 
sation order. See Pillsbury v. Alaska Packers Ass'n, supra; 
Gravel Products Corporation v. McManigal, supra; Didier v. 
Crescent Wharf & Warehouse Co., supra. 
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The non-reviewable character of a denial of an application 
for modification of a compensation order has been declared in 
several cases under the New York law. Foerg v. Sackett & 
Wilhelms Corp., 249 App. Div. 900, 292 N.Y.S. 839 (1937). 
(“No appeal lies from a decision of the State I ndustrial Board 
denying an application to reopen a case for the purpose of in- 
troducing further testimony”) ; Sparone v. General Electric Co., 
203 App. Div. 273, 197 N.Y.S. 430 (1922) (holding that it is the 
making, ending or revising of awards, not the administrative 
action on the application to reopen that is subject to judicial 
review); Mittiga v. United States Aluminum Co., 227 App. 
Div. 680, 236 N.YS. 852 (1929) (“Appeal dismissed, on the 
ground that no appeal lies from a denial or application to re- 
open”); Strand v. Harris Structural Steel Co., Inc., 234 App. 
Div. 341, 255 N.Y.S. 228, 229 (1982) (holding no appeal “would 
lie from an order denying application to reopen.”) 

The foregoing construction of the New York law is particu- 
larly persuasive since the Longshoremen’s Act was adopted 
from that law. House Report No. 1190, 69th Congress, First 
Session. See also Hartford Accident & Indemnity Company 
v. Hoage, 66 App. D.C. 154, 85 F. 2d 411 (1936); Lawson v. 


Suwanee Fruit & Steamship Co., 336 U.S. 198, 205 (1949) ; 
Employers’ Liability Assur. Corporation v. M onahan, 91 F. 2d 
130 (C.A. 1, 1987); Case v. Pillsbury, 148 F. 2d 392 (C.A. 9, 
1945). 


IIL The refusal of the deputy commissioner to modify the 
compensation order rejecting the claim for compensation 
did not constitute an abuse of discretion. 


Assuming the refusal of the deputy commissioner to modify 
the compensation order to be subject to judicial review and as- 
suming the action for review was timely brought, the court be- 
low correctly concluded that there was no abuse of discretion 
and accordingly dismissed the action. The deputy commis- 
sioner heard extensive testimony (191 pages) upon the issue of 
whether claimant’s present disability due to a heart condition 
was the result of his employment. Two physicians, Dr. Jack 


ll 


Segal and Dr. Irving Brotman, testified (T. 25, 92, 136)* in 
effect that there was such causal relationship, while one physi- 
cian, Dr. Bernard J. Walsh, testified (T. 57 et seq.) to the 
contrary. As a matter of fact one of claimant’s own experts 
testified that with reference to whether an infarct occurred on 
October 1, 1956 “one cannot say it did or did not” (T. 39; 
J.A.21). We thus have a typically medical question of causal 
relationship in a typical compensation case where there is evi- 
dence pro and con. Surely the deputy commissioner’s finding, 
based upon the medical evidence which to him seemed more 
acceptable, to the effect that claimant’s present disability is not 
related to his employment (but to the strenuous effort to which 
he subjected himself on October 4, 1956) could not be consid- 
ered as not supported by substantial evidence on the record 
considered as a whole. O'Leary v. Brown-Pacific-Mazon, Inc., 
340 U.S. 504 (1951). And under the cited casesuch finding thus 
supported is to be accepted upon judicial review. United 
States Fidelity & Guaranty Co. v. Britton, 88 U.S. App. D.C. 
298, 188 F. 2d 674 (1951) ; Groom v. Cardillo, 73 App. D.C. 358, 
119 F. 2d 697 (1941); Gooding v. Willard, 209 F. 2d 913 (C.A. 
2, 1954). 

If the deputy commissioner’s finding in the compensation 
order to the effect that claimant’s disability is not related to 
his employment was proper, then consistently his refusal to 
modify said finding upon claimant’s application for adminis- 
trative review was also proper. 

Section 22 of the Act, 33 U.S.C. Sec. 922, states only two 
grounds for modification of a compensation order: Mistake in 
a determination of fact by the deputy commissioner, or a change 
of conditions. Nowhere does the application of claimant, 
which is the basis of this action, state that the deputy commis- 
sioner made a mistake in the determination of a fact or that 
there was a change in conditions. All that the application 
states in substance is that there is an absence of findings to the 


©. refers to the typewritten transcript of hearing before the deputy 
commissioner. Excerpts from the medical experts’ testimony appear in the 
Joint Appendix. 
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effect that claimant’s condition was causally related to the 
employment. (Of course, there necessarily would be an ab- 
sence of findings of causal relationship since the deputy com- 
missioner found there was nosuch causal relationship.) 

In summary, therefore, the evidence upon the question of 
causal relationship as the case was tried before the deputy com- 
missioner did not, to make an understatement, “compel” a find- 
ing that there was causal relationship between claimant’s dis- 
ability and his employment. Absent such compelling weight, 
the finding on such issue should be accepted upon judicial re- 
view. O'Leary v. Brown-Pacific-Maxon, Inc., supra. 


NEW THEORY 


Claimant, however, following the deputy commissioner’s re- 
jection of the claim upon a finding of no causal relationship 
betwen the disability and the employment, presented in the 
application for rehearing and modification of the order a new 
theory not previously presented in the hearings before the 
deputy commissioner. It was in substance that the employer’s 
agent, the hospital, negligently failed to ascertain claimant's 
true condition following the incident of October 1, 1956, and 
failed to warn claimant of his condition as a result of which 
claimant suffered the injury of October 4, 1956, all in a chain 
of causation to the incident which occurred on the job on Octo- 
ber 1, 1956. 

Assuming that a litigant may adopt a new theory of action 
after trial and decision of his case, there are several difficulties 
with claimant’s new theory. The record does not support the 
charge of inadequate examination. The record shows that 
claimant was hospitalized immediately at the hospital of his 
own choice (T. 9, 10) where he was examined as an in-patient 
from October 1, 1956, to October 4, 1956, inclusive. He was 
given the usual tests and “all studies, including an electrocardio- 
gram taken on October 1, 1956, were within the normal range” 
(T. 59). The only evidence concerning a suggested different 
examination from that given claimant was that subsequent 
cardiograms if taken on October 2, 3 or 4 “might” have shown 
changes (T. 147). This, of course, was pure speculation and is 
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far short of showing that the treatment furnished was inade- 
quate and that such inadequacy caused claimant’s subsequent 
injury on October 4. 

Moreover the expectation that any damage to the heart will 
show up early in almost all cases is supported by no less an 
authority than Paul Dudley White, the noted heart specialist, 
who has had at least as much experience as the physicians who 
testified for claimant (see T. 48). 

Dr. Bernard J. Walsh, a cardio-vascular specialist, excerpts 
from whose testimony appear at page 28 of the Joint Appendix, 
testified in part as follows: 


But he was hospitalized. He had cardiograms taken, 
temperature taken twice daily. He had a white blood 
cell count, and all of those findings were normal, which 
they would not be expected to be if he had a myocardial 
infarct. Admittedly, in a few instances myocardial in- 
farction will not show itself for several days, but where 
we have no evidence, we can’t say he had it. We have 
no evidence that he had it, and certainly no evidence 
he had it during the three days in the hospital. 

However, on October 4th, the day of discharge from 
the hospital, he did something equally strenuous as that 
which he did on October 1st when he had the first bout 
of coronary pain—he was lifting his grandchildren and 
promptly got more coronary pain. On this occasion 
there was incontrovertible evidence that he suffered a 
small anterior wall myocardial infarct, and, of course, 
the infarct would have to be assumed to be due to the 
act which preceded it, if at the same time, of course, the 
coronary pain and evidence of the heart muscle injury 
were in proper accord, as these very obviously were. 

Q. Dr. Walsh, did Mr. Meyerhoeffer suffer a heart 
muscle injury on October 1, 1956? 

A. Noevidence that he did. 

Q. Is it your opinion that the myocardial infarction 
on October 4, 1956, was or was not a natural consequence 
of the injury on October 1, 1956? 
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A. I don’t think there is any relationship to that in- 
jury. It was just another incident in the course of the 
underlying problem, which is coronary arteriosclerosis. 

Q. The coronary arteriosclerosis pre-existed the injury 
of October 1, 1956? 

A. It would have to. 


* * * * 4 


Q. And it is your opinion that the condition, that 
the myocardial infarction on October 4, 1956, was not 
attributable to the October 1, 1956, incident? 

A. Absolutely not, no, sir. 


With reference to the exertion which the claimant engaged 
in on October 4, just prior to feeling pain in his chest and arm, 
claimant said: 

One child is 6 and the other child is 8 years old. I 
lifted the children up and swung them both around. 

I don’t remember when I began to feel pain in my 
chest (the exact time, that is), but I did feel pain in my 
chest and down my arm after playing with my son’s 


would rightly lie in tort or come 

the basis for either is missing; there was no evidence of an “in- 
correct diagnosis”. Appellant’s statement on page 12 of his 
brief that all the medical experts were in agreement “that the 
treatment and tests at the hospital were inadequate to make a 


15 


correct disgnosis,” is not supported by the evidence. Nor is 
appellant’s statement on page 13 supported by the record that 
Dr. Walsh, the expert who testified for the employer and car- 
rier, “was in agreement” that a single electrocardiogram taken 
immediately after an attack of pain is inadequate upon which 
to make a diagnosis. 

CONCLUSION 


In view of the above it is respectfully submitted that the 
order of the court below dismissing the complaint was proper 


and should be affirmed. 
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